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this issue. If the payor bank pays a holder, the
drawer is discharged on the underlying obliga-
tion because the check was paid. Subsection
(b)1). If the payor bank pays a person not
entitled to enforce the instrument, as in the
hypothetical case, the suspension of the under-
lying obligation continues because the check
has not been paid. Section 3-602(a). The payee’s
cause of action is against the depositary bank
or payor bank in conversion under Section
3-420 or against the drawer under Section
3-309. In the latter case, the drawer’s obliga-
tion under Section 3-414(b) is triggered by
dishonor which occurs because the check is
unpaid. Presentment for payment to the
drawee is excused under Section 3-504(a)(i)
and, under Section 3-502(e), dishonor occurs
without presentment if the check is not paid.
The payee cannot merely ignore the instrument
and sue the drawer on the underlying contract.
This would impose on the drawer the risk that
the check when stolen was indorsed in blank or
to bearer.

A similar analysis applies with respect to lost
instruments that have not been paid. If a cred-
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itor takes a check of the debtor in payment of
an obligation, the obligation is suspended un-
der the introductory paragraph of subsection
(b). If the creditor then loses the check, what
are. the creditor’s rights? The creditor can re-
quest the debtor to issue a new check and in
many cases, the debtor will issue a replacement
check after stopping payment on the lost check.
In that case both the debtor and creditor are
protected. But the debtor is not obliged to issue
a new check. If the debtor refuses to issue a
replacement check, the last sentence of subsec-
tion (b)(4) applies. The creditor may not enforce
the obligation of debtor for which the check was
taken. The creditor may assert only rights on
the check. The creditor can proceed under Sec-
tion 3-309 to enforce the obligation of the
debtor, as drawer, to pay the check.

5. Subsection (c) deals with rare cases in
which other instruments are taken for obliga-
tiéns. If a bank is the obligor on the instrument,
subsection (a) applies and the obligation is
discharged. In any other case subsection (b)
applies.

547(b) of the Bankruptcy Code,” see 1987 Duke .
L.J. 712.

CASE NOTES

Editor’s Note. — The cases cited below were
decided under this Article of the Uniform Com-
mercial Code prior to its 1995 revision.

Evidence Showing Payment in Full of
Underlying Obligations. — Evidence was
sufficient to show that there had been payment
in full of underlying obligations pursuant to
subdivision (1)(a) where the checks in question
were indorsed to lender and he indorsed the
checks in blank, annotations en each check
noted that the check was in payment of the

amounts due on the loans (the underlying obli-
gations), and lender received a check constitut-
ing partial satisfaction of the debt and a deposit
slip showing a deposit into lender’s account in.
the amount of the remainder. In re Foreclosure
of First Resort Properties, of N.C,, Inc., 94 N.C.
App. 99, 380 S.E.2d 124, aff’d, 326 N.C. 357,
388 S.E.2d 769 (1990). .

Cited in Spector United Employees Credit
Union v. Smith, 45 N.C. App. 432, 263 S.E.2d
319 (1980).

§ 25-3-311. Accord and satisfaction by use of instrument.

(a) If a person against whom a claim is asserted proves that (i) that person
in good faith tendered an instrument to the claimant as full satisfaction of the
claim, (ii) the amount of the claim was unliquidated or subject to a bona fide
dispute, and (iii) the claimant obtained payment of the instrument, the
following subsections apply.

(b) Unless subsection (c) of this section applies, the claim is discharged if the
person against whom the claim is asserted proves that the instrument or an
accompanying written communication contained a’conspicuous statement to
the effect that the instrument was tendered as full satisfaction of the claim.

{c) Subject to subsection (d) of this section, a claim is not discharged under
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subsection (b) of this section when the claimant, if an organization, proves that
(i) within a reasonable time before the tender, the claimant sent a conspicuous
statement to the person against whom the claim is asserted that communica-
tions concerning disputed debts, including an instrument tendered as full
satisfaction of a debt, are to be sent to a designated person, office, or place, and
(ii) the instrument or accompanying communication was not received by that
designated person, office, or place.

(d) A claim is discharged if the person against whom the claim is asserted
proves that within a reasonable time before collection of the instrument was
initiated, the claimant, or an agent of the claimant having direct responsibility
with respect to the disputed obligation, knew that the instrument was

tendered in full satisfaction of the claim.

History.
1899, c. 733, ss. 5, 6, 197; 1905, c. 327; Rev.,

L4

ss. 2154, 2155, 2346; C.S., ss. 2986, 2987; 1965,
c. 700, s. 1; 1995, c. 232, s. 1.

OFFICIAL COMMENT

$

1. This section deals with an informal method
of dispute resolution carried out by use of a
negotiable instrument. In the typical case there
is a dispute concerning the amount that is owed
on a claim.

Case #1. The claim is for the price of goods
or services sold to a-consumer who asserts
that he or she is not obliged to pay the full
price for which the consumer was billed be-
cause of a defect or breach of warranty with
respect to the goods or services.

Case #2. A claim is made on an insurance
policy. The insurance company alleges that it
is not liable under the policy for the amount
of the claim.

In either case the person against whom the
claim is asserted may attempt an accord and
satisfaction of the disputed claim by tendering
a check to the claimant for some amount less
than the full amount claimed By the claimant.
A statement will be included on the check or in
a communication accompanying the check to
the effect that the check is offered as full
payment or full satisfaction of the claim. Fre-
quently, there is also a statement to the effect
that obtaining payment of the check is an
agreement by the claimant to a settlement of
the dispute for the amount tendered. Before
enactment of revised Article 3, the case law was
In conflict over the question of whether obtain-
ing payment of the check had the effect of an
agreement to the settlement proposed by the
debtor. This issue was governed by a common
law rule, but some courts hold that the common
law was modified by former Section 1-207
which they interpreted as applying to full set-
tlement checks.

2. Comment d. to Restatement of Contracts,
Section 281 discusses the full satisfaction check

and the applicable common law rule. In a case
like Case #1, the buyer can propose a settle-
ment of the disputed bill by a clear notation on
the check indicating that the check is tendered
as full satisfaction of the bill. Under the com-
mon law rule the seller, by obtaining payment
of the check accepts the offer of compromise by
the buyer. The result is the same if the seller
adds a notation to the check indicating that the
check is accepted under protest or in only
partial satisfaction of the claim. Under the
common law rule the seller can refuse the check
or can accept it subject to the condition stated
by the buyer, but the seller can’t accept the
check and refuse to be bound by the condition.
The rule applies only to an unliquidated claim
or a claim disputed in good faith by the buyer.
The dispute in the courts was whether Section
1-207 changed the common law rule. The Re-
statement states that section “need not be read
as changing this well-established rule.”

3. As part of the revision of Article 3, Section
1-207 has been amended to add subsection (2)
stating that Section 1-207 “does not apply to an
accord and satisfaction.” Because of that
amendment and revised Article 3, Section 3-311
governs full satisfaction checks. Section 3-311
follows the common law rule with some minor
variations to reflect modern business condi-
tions. In cases covered by Section-3-311 there
will often be an individual on one side of the
dispute and a business organization on the
other. This section is not designed to favor
either the individual or the business érganiza-
tion. In Case #1 the person seeking the accord
and satisfaction is an individual. In Case #2 the
person seeking the accord and satisfaction is an
insurance company. Section 3-311 is based on a
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belief that the common law rule produces a fair
result and that informal dispute resolution by
full satisfaction checks should be encouraged.
4. Subsection (a) states three requirements
for application of Section 3-311. “Good faith” in
subsection (a)(i) is defined in Section
3-103(a)(4) as not only honesty in fact, but the
observance of reasonable commercial standards
of fair dealing. The meaning of “fair dealing”
will depend upon the facts in the particular
case. For example, suppose an insurer tenders
a check in settlement of a claim for personal
injury in an accident clearly covered by the
insurance policy. The claimant is necessitous
and the amount of the check is very small in
relationship to the extent of the injury and the
amount recoverable under the policy. If the
trier of fact determines that the insurer was
taking unfair advantage of the claimant, an
accord and satisfaction would not result from
payment of the check because of the absence of
good faith by the insurer in making the tender.
Another exampie of lack of good faith is found
in the practice of some business debtors in
routinely printing full satisfaction language on
their check stocks so that all or a large part of
the debts of the debtor are paid by checks
bearing the full satisfaction language, whether
or not there is any dispute with.the creditor.
Under such a practice the claimant cannot be
sure whether a tender in full satisfaction is or is
not being made. Use of a check on which full
satisfaction language was affixed routinely pur-
suant to such a business practice may prevent
an accord and satisfaction on the ground that
the check was not tendered in good faith under
subsection (a)(i). ;
Section 3-311 does not apply to cases in which
the debt is a liquidated amount and not subject
to a bona fide dispute. Subsection (a)(ii). Other
law applies to cases in which a debtor is seeking
discharge of such a debt by paying less than the
amount owed. For the purpose of subsection
(a)(iii) obtaining acceptance of a check is con-
sidered to be obtaining payment of the check.
The person seeking the accord and satisfac-
tion must prove that the requirements of sub-
section (a) are met. If that person also proves
that the statement required by subsection (b)
was given, the claim is discharged unless sub-
section (c) applies. Normally the statement
required by subsection (b) is written on the
check. Thus, the canceled check can be used to
prove the statement as well as the fact that the
claimant obtained payment of the check. Sub-
section (b) requires a “conspicuous” statement
that the instrument was tendered in full satis-
faction of the claim. “Conspicuous” is defined in
Section 1-201(10). The statement is conspicu-
ous if “it is so written that a reasonable person
against whom it is to operate ought to have
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noticed it.” If the claimant can reasonably be
expected to examine the check, almost any
statement on the check should be noticed and is
therefore conspicuous. In cases in which the
claimant is an- individual the claimant will
receive the check and will normally indorse it.
Since the statement concerning tender in full
satisfaction normally will appear above the
space provided for the claimant’s indorsement
of the check, the claimant “ought to have no-
ticed” the statement.

5. Subsection (c)(1) is a limitation on subsec-
tion (b) in cases in which the claimant is an
organization. It is designed to protect the
claimant against inadvertent accord and satis-
faction. If the claimant is an organization pay-
ment of the check might be obtained without
notice to the personnel of the organization
concerned with the disputed claim. Some busi-
ness organizations have claims against very
large numbers of customers. Examples are de-
partment stores, public utilities and the like.
These claims are normally paid by checks sent
by customers to a designated office at which
clerks employed by the claimant or a bank
acting for the claimant process the checks and
record the amounts paid. If the processing office
is not designed to-deal:with communications
extraneous to' recording the amount of the
check and the account number of the customer,
payment of a full satisfaction check can easily
be obtained without knowledge by the claimant
of the existence of the full satisfaction state-
ment. This is particularly true if the statement
is written on thé reverse side of the check in the
area in which indorsements are usually writ-
ten. Normally, the clerks of the claimant have
no reason to look at the reverse side of checks.
Indorsement by the claimant normally is done
by mechanical meanstor there may be no in-
dorsement at all. Section 4-205(a). Subsection
(c)(1) allows the claimant to protect itself by
advising customers by a conspicuous statement
that communications regarding disputed debts
must be sent to a particular person, office, or
place. The statement must be given to the
customer within a reasonable time before the
tender is made. This requirement is designed to
assure that the customer has reasonable notice
that the full satisfaction check must be sent to
a particular place. The reasonable time re-
quirement could be satisfied by a notice on the
billing statement sent to the cystomer. If the
full satisfaction check is sent to the designated
destination and the check is paid, the claim is
discharged. If the claimant proves that the
check was not received at the designated desti-
nation the €laim is not discharged unless sub-
section (d) applies.

6. Subsection (c)(2) is also designed to pre-
vent inadvertent accord and satisfaction. It can
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be used by a claimant other than an organiza-
tion or by a claimant as an alternative to
subsection (cX1). Some organizations may be
reluctant to use subsection (c)1) because it
may resultiin confusion of customers that
causes checks to be routinely sent to the special
designated person, office, or place. Thus, much
of the benefit of rapid processing of checks may
be lost. An organization that chooses not to
send a notice complying with subsection
(c)(1)(1) may prevent an inadvertent accord and
satisfaction by complying with subsection
(c)2). If the claimant discovers that it has
obtained payment of a full satisfaction check, it
may prevent an accord and satisfaction if],
within 90 days of the payment of the check, the
claimant tenders repayment of the amount of
the check to the person against whom the claim
is asserted.

7. Subsection (c) is subject to subsection (d). If
a person against whom a claim is asserted
proves that the claimant obtained payment of a
check known to have been' tendered in full
satisfaction of the claim by “the claimant or an
agent of the claimant having direct responsibil-
ity with respect to the disputed obligation,” the
claim is discharged even if (i) the check was not
sent to the person, office, or place required by a
notice complying with subsection (cX1), or (i)
the claimant tendered repayment of the
amount of the check in compliance with subsec-
tion (c)(2).

A claimant knows that a check was tendered
in full satisfaction of a claim when the claimant
“has actual knowledge” of that fact. Section
1-201(25). Under Section 1-201(27), if the
claimant is an organization, it has knowledge
that a check was tendered in full satisfaction of
the claim when that fact is

“brought to the attention of the individual
conducting that transaction, and in any
event when it would have been brought to
his attention if the organization had exer-
cised due diligence. An organization exer-
cises due diligence if it maintains reason-
able routines for communicating
significant information to the person con-
ducting the transaction and there is rea-
sonable compliance with the routines. Due
diligence does not require an individual
acting for the organization to communicate
information unless such communication is
part of his regular duties or unless he has
reason to know of the transaction and that
the transaction would be materially af-
fected by the information.”
With respect to an attempted accord and satis-
faction the “individual conducting that transac-.
tion” is an employee or other agent of the
organization having direct responsibility with
respect to the dispute. For example, if the check
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and communication are received by a collection
agency acting for the claimant to collect the
disputed claim, obtaining payment of the check
will result in an accord and satisfaction even if
the claimant gave notice, pursuant to subsec-
tion (c)(1), that full satisfaction checks be sent
to some other office. Similarly, if a customer
asserting a claim for breach of warranty with
respect to defective goods purchased in a retail
outlet of a large chain store delivers the full
satisfaction check to the manager of the retail
outlet at which the goods were purchased, ob-
taining payment of the check will also result in
an accord and satisfaction. On the other hand,
if the check is mailed to the chief executive
officer of the chain store subsection (d) would
probably not be satisfied. The chief executive
officer of a large corporation may have general
responsibility for operations of the company,
but does not normally have direct responsibility
for resolving a small disputed bill to a customer.
A check for a relatively small amount mailed to
a high executive officer of a large organization
is not likely to receive the executive’s personal
attention. Rather, the check would normally be
routinely sent to the appropriate office for de-
posit and credit to the customer’s account. If
the check does receive the personal attention of
the high executive officer and the officer is
aware of the full-satisfaction language, collec-
tion of the check will result in an accord and
satisfaction because subsection (d) applies. In
this case the officer has assumed direct respon-
sibility with respect to the disputed transac-
tion. ) T

If a full satisfaction check is sent to a lock box
or other office processing checks sent -to the
claimant, it is irrelevant whether the clerk
processing the check did or did not see the
statement that the ¢heck was tendered as full
satisfaction of the claim. Knowledge of the ¢lerk
is not imputed to the organization because the
clerk has no responsibility with respect to an
accord and satisfaction. Moreover, there is no
failure of “due diligence” under Section
1-201(27) if the claimant does not require its
clerks to look for full satisfaction statements on
checks or accompanying communications. Nor
is there any duty of the claimant to assign that
duty to its clerks. Section 3-311(c) is intended to
allow a claimant to avoid an inadvertent accord
and satisfaction by complying with either sub-
section (c}(1) or (2) without bufdening the
check-processing operation with extraneous
and wasteful additional duties.

8. In some cases the disputed claim may have
been assigned to a finance company or bank as
part of a financing arrangement with respect to
accounts receivable. If the account debtor was
notified of the assignment, the claimant is the
assignee of the account receivable and the

435



§25-3-312

“agent of the claimant” in subsection (d) refers
to an agent of the assignee.

CH. 25. UNIFORM COMMERCIAL CODE

§25-3-312

NORTH CAROLINA COMMENT

This section differs from Section 3-311 of
Revised Article 3 in that subdivision (c}(2) was
deleted by the General Assembly.

Cross References,
For definition of “organization,” see G.S. 25-
1-201 (25).

CASE NOTES

Requirements of G.S. 25-3-311(a)-(b). —
Reading G.S. 25-3-311(a)-(b) together, payor,
bears the burden of proving: (1) payor in good
faith tenders an instrument to the payee as full
satisfaction of the claim; (2) the instrument or
an accompanying written communication con-
tains a conspicuous statement stating it is
tendered as full satisfaction of the claim; (3) the
claim is unliquidated or subject to a bona fine
dispute; and (4) the payee obtained payment of
the instrument. Hunter-McDonald, Inc. w.
Edison Foard, Inc., 157 N.C. App. 560, 579
S.E.2d 490, 2003 N.C. App. LEXIS 733 (2003),
cert. denied, 357 N.C. 459, 585 S.E.2d 759
(2003).

Requirement of Claim to. Be Unlxqu1~
dated or Subject to Bona Fide Dispute. —
Person against whom a claim is asserted must
prove, inter alia, that the amount of the claim is
unliquidated or subject to a bona fide dispute
prior to submission of the instrument repre-
senting full and final payment under G.S. 25-
3-311(a). Hunter-McDonald, Inc. v. Edison
Foard, Inc., 157 N.C. App. 560, 579 S.E.2d 490,
2003 N.C. App. LEXIS 733 (2003), cert. denied,
357 N.C. 459, 585 S.E.2d 759 (2003).

Debtor Seeking to Pay Less Than
Amount Owed. — Regarding whether the

claim is unliquidated or subject to a bona fide
dispute as required by G.S. 25-3-311(aXid), G.S.
25-3-311 does not apply to cases in which the
debt is a liquidated amount and not subject to a
bona fide dispute; according to G.S. 25-3-311
cmt. 4, other law applies to cases in which a
debtor is seeking discharge of such a debt by
paying less than the amount owed. Hunter-
McDonald, Inc. v. Edison Foard, Inc., 157 N.C.
App. 560, 579 S.E.2d 490, 2003 N.C. App.
LEXIS 733 (2003), cert. denied, 357 N.C. 459,
585 S.E.2d 759 (2003).

Material Fact Issue as to Bona Fide Dis-
pute. — Appeals court reversed the summary
judgment because there remained a genuine
issue of material fact whether an amount due
was unliquidated or in bona fide dispute when
the contractor paid the subcontractor $11,500
as its full and final payment. Hunter-McDon-
ald, Inc. v. Edison Foard, Inc., 157 N.C. App.
560, 579 S.E.2d 490, 2003 N.C. App. LEXIS 733
(2003), cert. denied,357 N.C. 459,.585 S.E.2d
759 (2003).

Cited in Futrelle v. Duke Univ,, 127 N.C.
App. 244, 488 S.E.2d 635 (1997); In re Foreclo-
sure of a Lien by Five Oaks Rec. Ass’n, 219 N.C.
App. 321, 724 S.E.2d 98, 2012 N.C. App. LEXIS
327 (2012).

§ 25-3-312. Lost, destroyed, or stolen cashier’s check, teller’s check, or

certified check.

(a) In this section:

(1) “Check” means a cashier’s check, teller’s check, or certified-check.
(2) “Claimant” means a person who claims the right to receive the amount
of a cashier’s check, teller’s check, or certified check that was lost,

destroyed, or stolen.

(3) “Declaration of loss” means a written statement made under penalty
of perjury, to the effect that (i) the declarer lost possession of a check,
(i1) the declarer is the drawer or payee of the check, in the case of a
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